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TITLE SUIT NO.386/2010 
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1. ANOWARUDDIN WAKF ESTATE 
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                                                                                               Petitioner/s 

                                                     

                                                   versus 

 

 

2. SMTI SAHERA KHATOON & ORS 

                                                                                              Defendant/s 

                                                                                              Opposite 

Party/s 

 

 

This suit/ case coming on for final hearing on 16/7/2011 in the presence 

of – 

 

SHRI G. MISHRA, Advocate for the plaintiff; and 

 

SHRI K. SARMAH, for the defendant, 
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and having stood for consideration to this day, the court delivered the 

following judgment- 

JUDGMENT 

1. The plaintiff has instituted this suit against the defendants for their 

eviction from the suit premise and for recovery of arrear rent, 

claiming that the defendants are the tenants in respect of the suit 

premise. 

2. The brief facts leading to the institution of this suit as is revealed 

from the perusal of the plaint is that: 

3. The plaintiff, Anowaruddin Wakf Estate is a wakf registered under 

the Assam Wakf Board. The plaintiff Wakf Estate would plead that it 

is the owner of a plot of land measuring about 1 Bigha 4 Kathas 17 

Lessas covered by Dag no.513(old) / 321 (new) of K.P no.193 (old)/ 

52 (new) situated at Ulubari upon which there is a mosque which is 

popularly known as “Anowarpur Masjid”. The plaintiff would plead 

that one, Md. Nashiruddin Ullah is the Muttawalli of the said 

plaintiff Wakf Estate. The plaintiff Wakf Estate would plead that 

there is a mosque over the aforesaid property and there are some 

houses which are given on rent to different persons. The plaintiff 

would plead that Late Anowaruddin constructed several thatched 

houses upon the said land which were let out to different tenants on 

monthly basis. The plaintiff would plead that one Abdar Ali took one 

of the said thatched rooms on rent in the year 1960 at a monthly rent 

of Rs.4/-. The said Abdar Ali died sometime in the year 1979 and 

after his death his legal heirs came in occupation of the suit premise. 

These legal heirs of the said Abdar Ali are arrayed as the defendant 

nos.1 to 5 in this suit. The plaintiff estate would plead that this 

thatched house (now Assam Type house) is the suit premise. The 

plaintiff would plead that the said Abdar Ali did not pay the rent of 

the suit premise since the year June,1966; and after the death of 

Abdar Ali, the present defendant nos.1 to 5 also never paid the rent 

of the suit premise as on date. 
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4. The plaintiff would further plead that the defendant no.1, Mustt. 

Sahera Khatoon (wife of Abdar Ali) in collusion got the holding of 

the said tenanted premise assessed in her name in the Municipal 

Records in the year 1980-81; but when the plaintiff estate came to 

know about the same it objected and later on the same was cancelled. 

5. The plaintiff would further plead that the said tenanted premise was 

later on renovated by the defendant nos.1 to 5 sometime in the year 

1986 by affixing CI sheet roof and partitioning the same into three 

separate rooms and let out one each of the said three rooms to the 

defendant nos.6 to 8, without the prior permission from the plaintiff 

estate.  

6. The plaintiff estate would further plead that in the year 2001 the said 

defendant nos.1 to 5 again started constructing RCC house over the 

suit premise; as such the plaintiff estate was compelled to institute 

this suit for the eviction of the defendants from the suit premise as 

the defendants are the defaulters in the payment of rent. 

7. The defendant nos.1 to 5 appeared and contested the suit by filing 

written statement. The defendant nos.6 to 8 remained absent even 

after summonses were served upon them as such the suit proceeded 

ex-parte against them. The answering defendants would deny the 

pleadings of the plaintiff. The defendant would contend that they are 

not the tenants in respect of the suit premise. The defendants would 

plead that Abdar Ali resided over the suit premise on his own right 

since 1960 and after his death the suit premise is occupied by the 

defendants. The defendants would plead that they never paid any 

rent for the suit premise to the plaintiff and never treated the plaintiff 

wakf as the landlord of the suit premise. The plaintiff would further 

plead that the plaintiff wakf is not the owner of the suit premise. 

8. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 

(1) Whether there is a cause of action for the suit? 

(2) Whether there is a tenant- landlord relationship between the 

plaintiff and the defendant nos.1 to 5? 

(3) Whether the defendant no.1 to 5 are defaulters? 
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(4) Whether the defendant nos.1 to 5 have sub- let the suit 

premise to defendant no.6,7 and 8? 

(5) Whether the plaintiff has right, title and interest over the suit 

premise? 

(6) Whether the plaintiff is entitled to a decree as prayed for? 

9. The plaintiff estate would examine the Muttawalli, Shri Nashiruddin 

Ullah in support of its case; whereas the defendant side examined as 

many as four witnesses in support of their case. 

10. I have heard the learned counsels for both the parties. The learned 

counsels for the plaintiff, Shri G. Mishra would contend that they 

would prove the rent payment receipt by Abdal Ali in respect of the 

suit land; as such the relationship of landlord and tenant exists; hence 

this suit is liable to be decreed. He would further contend that the 

defendant nos.1 to 5 have denied the tenancy; as such the suit is 

liable to be decreed, because the defendants are admittedly the 

defaulters in respect of the payment of rent. 

11. The learned counsel for the defendant nos.1 to5, Shri K. Sarmah 

would contend that that the perusal of the exhibit 1 shows that the 

suit land is mutated in the name of Muttawalli and not in the name of 

the plaintiff estate; hence the plaintiff does not have the right, title 

and interest over the suit land. He would further plead that the 

Anowarpur Wakf Estate was not in existence in the year 1960; as 

such there is no question of the defendants being the tenants of the 

plaintiff estate. The learned counsel for the defendant would further 

contend that the plaintiff has failed to prove the relationship of 

landlord and tenants; as such the suit is liable to be dismissed. 

 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 

12. Now let us discuss the materials on record and try to arrive at a 

definite finding as regards the issues in this suit. 
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ISSUE NO.1: Whether there is a cause of action for the suit? 

13. The defendants would plead that the plaintiff does not have the cause 

of action for the institution of the suit.  

14. The cause of action is nothing but a bundle of material fact which the 

plaintiff must allege and prove in order to succeed in his case. In the 

instant suit the plaintiff would plead that the defendants are the 

tenants in respect of the suit premise and that the defendants have 

defaulted in the payment of rent; and further the defendants have 

sub- let the suit premise; as such the tenants are liable to be evicted. 

It is seen from the perusal of the above pleaded facts that there is 

cause of action for institution of this suit. 

15. DECISION: The plaintiff has the cause of action for institution of 

this suit. 

 

ISSUE NO.2: Whether there is a tenant- landlord relationship 

between the plaintiff and the defendant nos.1 to 5? 

16. The plaintiff estate would plead that the defendant is the tenant in 

respect of the suit premise under the plaintiff estate; whereas the 

defendant would plead that they are not the tenants in respect of the 

suit premise. The defendants would plead that they were never the 

tenants under the plaintiff; as such there is no question of any default 

in the payment of rent. 

17. In view of the fact that the defendants have denied the existence of 

relationship of landlord and tenant between the parties, the burden to 

prove the fact that the defendants are the tenants in respect of the suit 

premise lies on the plaintiff. Now let us discuss the materials on 

record and try to find out whether the plaintiff has discharged its 

burden. 

18. The plaintiff would examine the alleged Muttawalli, Md. 

Nashiruddin Ullah in support of its case. The PW1 would depose 

that he is the Muttawalli of the plaintiff wakf. The plaintiff would 

further depose he has succeeded his father to the post of the 

Muttawalli. According to the PW1, one Abdal Ali, the predecessor in 
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interest of the defendants was the tenant in respect of the suit 

premise (earlier thatched house) since the year 1960 at monthly rent 

of Rs.4. The PW1 has produced two rent receipts whereby the said 

Abdal Ali paid rent of the suit premise to the plaintiff wakf and the 

said two rent receipts are marked as exhibit 3 and exhibit 3(i). The 

signature of the Abdal Ali is marked as exhibit 3(ii).  

19. The PW1 was cross examined regarding the said exhibit 3 and 3(i) 

and he would state in his cross examination that he was not present 

at the time of the execution of the said exhibits. In fact the PW1 was 

born in the year 1966; as such he could not have known as to how 

the said Abdal Ali entered into the occupation of the suit premise. 

The fact that the PW1 was not present at the time of the alleged 

creation of tenancy and at the time of the alleged execution of the 

said exhibit 3 and exhibit 3(i), the evidence of the PW1 as regards 

the fact that the said Abdal Ali was the tenant in respect of the suit 

premise is nothing but hearsay.  

20. The learned counsel for the defendants would contend that the said 

exhibit 3 and exhibit 3(i) were not executed at the presence of the 

PW1 as such the said documents are not proved in accordance with 

the provision of section 67 of the Indian Evidence Act,1872.; hence 

not admissible in evidence.  

21. The learned counsel for the plaintiff countering the said argument 

would contend that the said two documents are more than thirty 

years old as such this court could presume its genuineness in view of 

section 90 of the Indian Evidence Act,1872; as such the said 

documents are admissible in evidence.  

22. The perusal of the evidence of PW1 clearly reveals that he could not 

have been present at the time of the alleged execution of the exhibit 

3 and exhibit 3(i) because he was not born at that time. The PW1 has 

specifically stated that the said Abdal Ali paid the rent for the month 

till June,1966 against rent receipts which were issued by the plaintiff 

estate. The PW1 was not cross examined regarding the age of the 

said documents. The evidence of the PW1 regarding the fact that the 

said documents pertained to the period prior to the year 1966 is not 

challenged by the defendants. There is no material on record to 

suggest that the said documents did not pertain to the period prior to 
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the year 1966. In view of the above it is held that the said exhibit 3 

and exhibit 3(i) are more than thirty years old. 

23. In addition to the above the said documents are produced by the 

Muttawalli of the plaintiff wakf; as such it is seen that the said 

documents are produced from the proper custody, because the 

counter foil of the rent receipts are expected to be in the custody of 

plaintiff wakf, i.e its Muttawalli.  

24. Considering the above, when we revert out attention to the provision 

of section 90 of the Indian Evidence Act,1972 it is seen that the same 

provides for statutory presumptions to be raised as regards the 

execution of the documents which are proved to be more than thirty 

years old and produced from proper custody. In the instant case the 

said two documents are proved to be more than thirty years and also 

held to be produced from proper custody; as such presumption 

regarding its due execution can be statutorily raised. In addition to 

the above there is no other material on record to dislodge the said 

presumption as such it is held that the said exhibit 3 and the exhibit 

3(i) are sufficiently proved to be executed by the Abdal Ali, the 

predecessor in interest of the defendants.  

25. I have perused the said exhibit 3 and exhibit 3(i). The perusal of 

exhibit 3 and exhibit 3(i) shows that the said two rent receipts are 

duly signed by the Abdal Ali whereby it is evidenced that the Abdal 

Ali paid the rent of suit premise to the plaintiff estate. The said two 

documents contain the admission of Abdal Ali that he was the tenant 

in respect of the suit premise. The admission, it is held, is one of the 

best evidences against the maker of the same, because it is expected 

that no person would make statements against his own interest.  

26. The defendants would contend that Abdal Ali, their predecessor in 

interest was not the tenant under the plaintiff. If the said contention 

is believed then there is no explanation as to why the said Abdal Ali 

would admit that he was the tenant and would pay the rent for the 

suit premise. Considering that the Abdal Ali admitted that he was the 

tenant by paying rent of the suit premise, the contention of the 

defendants that Abdal Ali was not a tenant is not believed. 
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27. The defendants would further contend that there is no description of 

the immovable property for which rent is paid in the said rent 

receipts; as such the same cannot be held to be in respect of the suit 

premise. The said contention of the defendants is not sustainable 

because there is no pleading or evidence to the effect that the Abdal 

Ali was the tenant in respect of some other premise and not the suit 

premise. 

28. It is seen from the above that the plaintiff has discharged its burden 

of proving the fact that Abdal Ali was the tenant of the plaintiff in 

respect of the suit premise; as such the onus shifts on the defendants 

to prove the fact that the said Abdal Ali was not the tenant. The 

defendants have failed to discharge their onus by leading cogent 

evidence. The defendants have not adduced any evidence to show 

that the Abdal Ali did not occupy the suit premise initially as a 

tenant. The defendants have not examined any person who was a 

contemporary of the Abdal Ali and would have the knowledge as to 

how the said Abdal ali came in occupation of the suit premise. The 

DW1, Smti Sahera Khatun would depose that when she married 

Abdal Ali, the said Abdal Ali was already in occupation of the suit 

premise; as such she could not say as to how the said Abdal Ali 

entered into the possession of the suit premise. 

29. The DW2, Shri Farhad Ali Ahmed stated in his cross examination 

that Mistt. Sahera Khatun, Md. Azharuddin, Md. Abdul Hamid, Md. 

Ikbal Hussain and Abdur Rahman came in occupation of the suit 

premise during his childhood, but he could not say in what capacity 

the said persons resided over the suit premise. In view of the above it 

is seen that the DW2 is also not aware as to how Abdal Ali came in 

possession of the suit premise. 

30. The DW4, Shri Ameenul Alam would depose that he is about 48 

years of age as such he also could not have personally known as to 

how the Abdal Ali came into occupation of the suit premise. 

31. In view of the above it is held that Abdal Ali, the predecessor in 

interest of the plaintiff was the tenant in respect of the suit premise; 

as such it is held that there existed landlord and tenant relationship 

between the plaintiff wakf and the defendant nos.1 to 5. 
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32. DECISION: There existed relationship of landlord and tenant 

between the plaintiff wakf and the defendant nos.1 to 5; as such this 

issue is answered in the affirmative, in favour of the plaintiff. 

 

ISSUE NO.3: Whether the defendant no.1 to 5 are defaulters? 

33. The plaintiffs would plead that the defendants are the defaulters in 

payment of rent since the year 1966. 

34. The defendants would plead that they are not tenants of the plaintiff; 

as such there is no question of paying rent. 

35. In view of the above it is seen that the defendants are admittedly the 

defaulters in respect of the payment of rent of the suit premise; 

because it is held in the issue no.2 that Abdal Ali and thereafter 

defendant nos.1 to 5 are the tenants in respect of the suit premise. 

36. DECISION: The defendant nos.1 to 5 are the defaulters in respect of 

the suit premise; as such this issue is answered in the affirmative, in 

favour of the plaintiff. 

 

ISSUE NO.4: Whether the defendant nos.1 to 5 have sub- let the 

suit premise to defendant no.6,7 and 8? 

37. The plaintiffs would plead that the defendant nos.1 to 5 inducted the 

defendant nos.6 to 8 as a sub tenant in the suit premise after 

renovating the suit premise in the year 1986.  

38. The defendant nos.1 to 5 have admitted in their written statement 

that they had inducted the defendant nos.6 to 8 as a tenant in the suit 

premise. 

39. It is already held that the defendant nos.1 to 5 were the tenants of the 

plaintiff estate in respect of the suit premise; as such it is held that 

the defendants inducted the defendant nos.6 to 8 as sub tenants. 
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40. DECISION: The defendant nos.1 to 5 had inducted the defendant 

nos.6 to 8 as sub tenants in the suit premise; as such this issue is 

answered in the affirmative in favour of the plaintiff. 

 

ISSUE NO.6: Whether the plaintiff is entitled to a decree as prayed 

for? 

41. Initially at the time of writing the judgment, after hearing the 

arguments of both the parties, it was felt by me that the suit might be 

barred by limitation; as such in order to give an opportunity to both 

the parties I deferred the pronouncement of the judgment on the date 

initially fixed for the same and asked both the parties to make their 

submissions on the point of limitation and accordingly both the 

parties laid their valuable arguments in respect of this point.  

42. It is well settled that the question of limitation need not be raised by 

any of the parties, but the court may suo moto decide the question of 

limitation and give a decision on the said issue even if no separate 

issues have been framed in this regard in view of section 3 of the 

Indian Limitation Act,1963. 

43. The learned counsel for the plaintiffs would submit that there is no 

question of the suit being barred by limitation, because the Indian 

Limitation Act,1963 is not applicable in a suit under the Assam 

Urban Areas Rent Control Act,1972. The learned counsel for the 

plaintiff would contend that a tenant always remains a tenant under 

the Assam Urban Areas Rent Control Act,1972. He would submit 

that “once a tenant is always a tenant”, as such there is no question 

of the defendants acquiring any title over the suit premise. The 

learned counsel for the plaintiffs would further submit that the 

relationship of landlord and tenant is determined under the Assam 

Urban Areas Rent Control Act,1972 only by a decree of the court; as 

such in this case also there is no determination of the tenancy 

because there is no decree of the court; hence the defendants are and 

would remain as the tenants. The learned counsel for the plaintiffs 

would rely upon the judgment of the Allahabad High Court in Shri 

Ram & another Vs Smti Kasturi Devi & another [AIR 1984 All 66] 

to show that a tenant remains a tenant. 
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44. The learned counsel for the defendants, on the contrary, would 

submit that the Indian Limitation Act,1963 is applicable to the facts 

of this case, because there is no express bar that the Indian 

Limitation Act,1963 would not be applicable. The learned counsel 

for the defendants would submit that Article 66 or Article 67 of the 

Indian Limitation Act,1963 is applicable in this case; hence the suit 

is barred by limitation. 

45. The Assam Urban Areas Rent Control Act,1972 is a special 

legislation dealing with the rights and duties of the landlord and 

tenant. Nearly all the States of India have legislated on this subject 

and has prescribed some limitation on the rights of the landlord to 

evict the tenants. The Assam Urban Areas Rent Control Act,1972 is 

also one such Act which had been legislated to protect the rights of 

the tenants till he fulfills the conditions of the tenancy and pays the 

rent lawfully due. The section 5 of the said Act puts an embargo on 

the courts and prescribes that no court shall make an order or decree 

for recovery of possession of any house so long the tenant pays the 

rent in full and performs the conditions of tenancy.  

46. Taking into consideration the said position of law, let us now decide 

as to whether the Indian Limitation Act,1963 is applicable to the suit 

for recovery of possession of a tenanted premise under the Assam 

Urban Areas rent Control Act,1972; and further if the Indian 

Limitation Act,1963 is applicable then which of the Articles would 

govern a suit of this nature and from which date the period of 

limitation would start to run. 

47. Whether Indian Limitation Act,1963 is applicable to the suit for 

recovery of possession of a tenanted premise under the Assam Urban 

Areas Rent Control Act,1972? If yes, which of the Articles would be 

applicable? 

48. The learned counsel for the plaintiff would contend that the Indian 

Limitation Act,1963 is applicable to “suits” instituted in a Civil 

Court under the Code of Civil Procedure,1908, but the perusal of the 

Assam Urban Areas Rent Control Act,1972 shows that the said Act 

merely designates the Civil Court as the Court designate to exercise 

the jurisdiction under the said Act; as such the Limitation Act is not 

applicable to the Rent Controller (Court). 
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49. The Assam Urban Areas Rent Control Act,1972 is a special Act and 

it provides the definition of the “Court” to which the “applications” 

or “proceedings” under the said Act could be initiated. The section 

2(a) of the Assam Urban Areas Rent Control Act,1972 defines the 

“Court” to be the Court of the ordinary civil jurisdiction in the area 

in which the house is situated and competent to pass a decree for the 

eviction of the tenant. The above definition of “Court” leaves no 

room for doubt that the applications, or proceedings or suits have to 

be initiated at the Court of ordinary civil jurisdiction having 

jurisdiction to pass the decree for eviction of the tenant. The section 

5 of the Assam Urban Areas Rent Control Act,1972 further provides 

that nothing in the said section 5 would be applicable to a “suit” or 

proceeding for the eviction of a tenant from the house and thereafter 

prescribes the different circumstances when the court can pass a 

decree for eviction of tenants. It is seen that the section 5 of the 

Assam Urban Areas Rent Control Act,1972 uses the word “suit” for 

the eviction of the tenant; as such the inevitable conclusion that can 

be reached from the above is that the landlord has to institute a suit 

for the recovery of possession of the tenanted premise to a civil 

court. The section 2 (l) of the Indian Limitation Act,1963 defines 

“suit” and states that it does not include an appeal or application. The 

word “suit” has not been defined under the Code of the Civil 

Procedure, but Order 4 rule 1 CPC provides that every suit shall be 

instituted by the presentation of the “plaint” or in such manner as is 

otherwise provided. The combined reading of the above clearly 

shows that the “suit” is instituted by the presentation of the “plaint” 

before a competent Civil Court of ordinary jurisdiction. 

50. In the instant case the plaintiff has presented the “plaint” before this 

Court, which is a Civil Court; as such the only conclusion that could 

be derived is that this court is dealing with a “suit”; hence the Indian 

Limitation Act,1963 is applicable. 

51. Now that it is held that the Indian Limitation Act,1963 is applicable 

to a suit for eviction under the Assam Urban Areas Rent Control 

Act,1972, let us determine which one of the Articles of the Indian 

Limitation Act,1963 is applicable to the instant suit. The Article 66 

and Article 67 of the Indian Limitation Act,1963 are the two articles 

which deals with the suits instituted by a landlord for the recovery of 
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possession of his tenant. The Article 66 of the Indian Limitation 

Act,1963 prescribes the period of limitation of twelve years for 

institution of the suit for recovery of possession when the plaintiff 

(landlord) has become entitled to possession by reason of any 

forfeiture or breach of condition. The Article 67 prescribes the 

period of limitation of twelve years for the recovery of possession of 

the tenanted suit premise when the tenancy is determined. 

52. The Learned Counsel for the plaintiff would submit that the Assam 

Urban Areas Rent Control Act,1963 is a special Act; and as the said 

Act did not provide for any period of limitation for the institution of 

such suit, the Indian Limitation Act,1963 is not applicable. The 

learned counsel for the plaintiff would further contend that the 

Article 67 of the Indian Limitation Act,1963 provides that the period 

of limitation would start to run from the date of determination of 

tenancy. He would contend that the concept of “determination” of 

tenancy is found in section 111 of the Transfer of Property Act,1882, 

but the “determination” of tenancy is foreign to Assam Urban Areas 

Rent Control Act,1972. The learned counsel for the plaintiff would 

submit that the tenancy can be “determined” only by giving the 

statutory notice of the landlord’s intention to determine the tenancy 

under the Transfer of Property Act,1882, and as long as the said 

notice is not issued the tenancy subsists. The learned counsel for the 

plaintiff would, therefore, submit that in the instant suit there is no 

notice to determine tenancy, even though the defendants did not pay 

the rent since 1966; as such the tenancy still subsists; hence there is 

no question of limitation. 

53. The said contention of the plaintiff is not sustainable because there is 

nothing in the Assam Urban Areas Rent Control Act,1972 which 

expressly or impliedly provides that the law of limitation would not 

be applicable to a suit under the said Act. The Hon,ble Supreme 

Court of India in the case of Shakuntala S Tiwari Vs Hem Chand 

M. Singhania [ AIR 1987 SC 1823] had the occasion to deal with 

this matter wherein the Hon,ble Apex Court was called upon to 

decide whether the Indian Limitation Act,1963 was applicable to the 

suit for the recovery of possession from a tenant under the Bombay 

Rents, Hotels, and Lodging House Rates Control Act,1947. The 

Hon,ble Apex Court in the aforesaid judgment held that “It was 
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submitted by Shri Tunara, learned counsel for the respondent-

landlord that for any suit by a landlord against a tenant for 

recovery of possession under the Rent Act, the Limitation Act was 

inherently inapplicable. We are, however, unable to accept this 

argument. Recovery of possession is by a suit and there is no 

section in the scheme of the Limitation Act to indicate that 

Limitation Act was inherently inapplicable. In the scheme of the 

Rent Act or in the various contingencies contemplated under the 

Rent Act, there is nothing to indicate or warrant that there would 

be no limitation of any period. Article 67 of the Limitation Act 

which has been set out hereinbefore indicates that time begins to 

run only when the tenancy is determined. It comprehends suit by a 

landlord and deals with fight to recover possession from the tenant. 

Therefore, it deals with landlord and tenant. We are therefore 

unable to accept the argument of the respondent that limitation 

was inapplicable to ejectment.” 

54. The Assam Urban Areas Rent Control Act,1972 is an Act similar to 

the said Bombay Act, and deals with the landlord- tenant 

relationship. The Bombay Act, like the Assam Rent Control Act 

provides that the tenant may be evicted by instituting a suit upon the 

grounds mentioned in the said Act. The said Bombay Act further 

provides that no decree could be passed for the eviction of a tenant 

unless the grounds provided in the said Act is satisfied. The Assam 

Urban Areas Rent ControlAct,1972 also provides that no court could 

pass a decree for the eviction of a tenant unless the grounds shown in 

the section 5 of the said Act is satisfied. In view of the above it is 

seen that the Bombay Act and the said Assam Act are similarly 

situated; as such the decision of the Hon,ble Supreme Court in the 

aforesaid case would be squarely applicable.  

55. In the instant case before the Hon,ble Supreme Court of India similar 

argument was raised that the concept of “determination” of tenancy 

is not found in the Bombay Act, but the Hon,ble Supreme Court of 

India rejected the said contention by relying on the judgment of 

Dhanpal Chettiar Vs Yesodai Ammal [ AIR 1979 SC 245] and stated 

that as there is no requirement of issuing any notice under the 

Transfer of Property Act,1882, the tenancy under the State Rent 

Control Acts would determine when the landlord makes out the case 
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under the Rent Control Act for eviction of the tenant. It is trite that 

the tenancy determines in case of a tenant under the Assam Urban 

Areas Rent Control Act,1972 without the issuance of notice under 

the Transfer of Property Act,1882; but it would determine when the 

landlord makes out the case under the said Act for eviction of the 

tenant. 

56. The Guahati High Court in the case of Usha Rani Das Vs Shanti 

Ranjan Paul [ (2006) 3 GLR 189] had the occasion to deal with the 

question as to whether the Indian Limitation Act,1963 is applicable 

in the suit for eviction of a tenant under the Assam Urban Areas Rent 

Control Act,1972. In the instant case the Hon,ble High Court 

ultimately held that the said suit was not barred by limitation as the 

same was instituted within twelve years of the accrual of cause of 

action. The Hon,ble High Court in the aforesaid case held that the 

suit was not barred by limitation as it was instituted within the time 

limited for the said suit. The perusal of the above case also shows 

that the Indian Limitation Act,1963 is applicable to the suit for 

eviction under the Assam Urban Areas Rent Control Act,1972 

57. In view of the above discussion it is apparent that the Indian 

Limitation Act,1963 is applicable to a suit for eviction under the 

Assam Urban Areas Rent Control Act,1972.  It is also held that the 

period of limitation would start to run from the date of accrual of 

cause of action, which is, when the landlord makes out a case for 

eviction of the tenant.  

58. Now reverting to the case at hand it is seen that the plaintiff has 

pleaded that the Abdal Ali defaulted in the payment of rent of the 

suit premise since the year 1966. The plaintiffs would also plead that 

the defendants mutated their names in the municipal records in the 

year 1980-81 in respect of the suit premise. The plaintiff would also 

plead that the defendants renovated the house in the year 1986 and 

thereafter sub-let the suit premise to the defendant nos.6 to 8. It is, 

therefore, seen from the above that the plaintiffs admitted that the 

defendants did not pay rent since 1966; and sub-let the tenanted suit 

premise to the defendant nos.6 to 8 in the year 1986. The fact that the 

defendants did not pay rent since 1966 shows that the cause of action 

for the eviction of the defendants on the ground of defaulter of 
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payment of rent arose to the plaintiff in the year 1966. The fact that 

the defendant nos.1 to 5 sub-let the suit premise to the defendant 

nos.6 to 8 was also within the knowledge of the plaintiff since the 

year 1986; as such the cause of action for the institution of the suit 

on the ground of sub-letting arose in the year 1986. The plaintiff has 

prayed for eviction of the tenants in the aforesaid grounds. In view of 

the above it is seen that the cause of action arose in the year 1966.  

59. The Article 66 of the Indian Limitation Act,1963 provides that the 

period of limitation for institution of the suit for recovery of 

possession of the tenanted premise is twelve years from the date of 

forfeiture or breach of condition. In the instant case the cause of 

action has arisen due to forfeiture because the defendants have not 

paid the agreed rent of the suit premise; as such this suit instituted on 

19/1/2001 is barred by limitation. Even if the cause of action is 

deemed to have arisen in the year 1986 (year when the defendants 

sub let the suit premise) then also this suit instituted on 19/1/2001 is 

instituted beyond the period of twelve years; hence barred by 

limitation. 

60. The learned counsel for the plaintiff would contend that the 

defendants are statutory tenants; hence the relationship of landlord 

and tenant exists; as such the suit cannot be termed to be barred by 

limitation. The said contention of the plaintiff is not sustainable, 

because admittedly the defendants had never paid rent since the year 

1966; as such it cannot be said that the relationship of landlord and 

tenant exists between the parties; because the payment of rent is the 

requisite for the continuation of the relationship of landlord and 

tenant. 

61. The contention of the plaintiff that “once a tenant always a tenant” 

cannot be said to be applicable in the facts of this case; because the 

tenants in the case of statutory tenancy would also have to pay the 

rent of the tenanted premise, and perform the terms of tenancy; and 

the landlord on the other hand would also have to treat the occupier 

as his tenant by accepting the rent and performing the duties of the 

landlord. In the instant case the defendants have admittedly not paid 

the rent for the suit premise since the year 1966 neither performed 

any terms of tenancy; as such no relationship of landlord and tenancy 
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subsists and moreover the plaintiff’s title over the suit property has 

extinguished in view of section 27 of the Indian Limitation Act,1963 

which specifically provides that at the determination of time limited 

for the purpose of institution of suit for the recovery of possession of 

property, the right over such property is extinguished. The plaintiff 

has not pleaded as to any act of commission on his part or the part of 

the tenant whereby it could be presumed that there existed a 

relationship of landlord and tenant between the parties since the year 

1966. There is no pleading to the effect that the landlord (plaintiff) 

demanded rent during the period from 1966 till institution of the suit. 

In fact the perusal of the pleading of the plaintiffs would show that 

the action of the defendants in constructing RCC structure in the year 

2001 prompted the plaintiff to institute this suit, but by this time the 

right of the plaintiff over the suit premise extinguished in view of 

section 27 of the Indian Limitation Act,1963, as already stated 

earlier. 

62. The case of Shri Ram Vs Smti Kasturi Devi [ AIR 1984 ALL 66] is 

not applicable to the facts of this case, because in this case at the 

determination of the time of limited for the purpose of institution of 

the suit, the title of the plaintiff over the suit premise has 

extinguished. 

63. In view of the above discussions it is held that the suit is barred by 

limitation. 

64. DECISION: The plaintiff is not entitled to any relief as the suit is 

barred by limitation. 

 

ISSUE NO.5: Whether the plaintiff has right, title and interest over 

the suit premise? 

65. The plaintiffs would plead that they had the right, title and interest 

over the suit land; whereas the defendants would plead that the 

plaintiffs are not the owner of the suit premise. 

66. It is held that this suit for the recovery of possession of the suit 

premise is barred under Article 66 of the Indian Limitation Act,1963; 

as such in view of the section 27 of the Indian Limitation Act,1963 
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the right of the plaintiff over the suit property is extinguished; hence 

it is held that the plaintiffs does not have the right, title and interest 

over the suit premise. 

67. DECISION: The plaintiff does not have the right, title and interest 

over the suit land; as such this issue is answered in the negative, in 

favour of the defendants. 

ORDER 

68. In view of the discussions made above and the decisions reached it is 

held that the suit of the plaintiff is dismissed on contest without cost. 

The suit of the plaintiff is dismissed without cost. Considering the 

fact that the plaintiff wakf is a religious public institution no cost is 

awarded against it. 

69. Prepare decree accordingly. 

Given under my hand and the seal of this court on this the 26
th
 day of 

July,2011 at Guwahati. 

 

Yusuf Azaz, 

Munsiff No.2, Kamrup. 

 

 

 

 

 

 


